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Summary

It is proposed to adopt a revised Building Code of Australia (BCA) which will
incorporate the technical provisions of the proposed Disability (Access to
Premises - Buildings) Standards, herein known as the Premises Standards, to be
formulated under the Disability Discrimination Act 1992 (DDA). The revised BCA
would include changes in respect of publicly accessible buildings that would
make those buildings more accessible to people with a disability. Changes to the
outcomes of this Regulation Impact Statement as a result of the Government’s
consideration of the recommendations contained in the Access All Areas report®
are discussed and analysed in detail in Appendix D. From herein these changes
will be referred to as the ‘proposed 2009 amendments’.

While the BCA currently includes a range of access-related requirements,
incorporation of the proposed Premises Standards would substantially expand
the range of access issues addressed in the BCA, as well as increasing the
stringency of a number of existing measures.

The technical provisions of the Premises Standards would be adopted under the
provisions for Disability Standards under the DDA. The DDA provides that the
Attorney-General may formulate Disability Standards in relation to a number of
subject areas, including, in relation to ‘access to or use of premises by persons
with a disability’. Standards are adopted under the DDA in order to codify the
general duty not to discriminate against persons with disabilities, imposed by the
DDA, in a range of specific contexts. It is unlawful to contravene a Disability
Standard. Compliance with a Standard constitutes a defence to any complaint of
discrimination relating to the subject area covered by that Standard that might be
brought under the DDA. By aligning the requirements of the DDA in relation to
premises and the BCA, building designers and building owners will benefit from
substantially improved certainty as to their compliance with the DDA. That s, it is
intended that any new or upgraded building that conforms to the requirements of
the BCA would also be compliant with the DDA.

Major provisions of the proposed Premises Standards include requirements for:
e accessible entrances;
e accessible sanitary facilities;

e provision of lift access to upper storeys;

e provision of passing and turning spaces in building corridors;

! Access All Areas (June 2009) — Report of the Inquiry into Draft Disability (Access to Premises —
Buildings) Standards by the House of Representatives Standing Committee on Legal and
Constitutional Affairs. Refer Appendix E for the recommendations of the report.



e improving provision of wheelchair seating spaces and hearing
augmentation devices in auditoria;

e provision of access to swimming pools with a perimeter of over 40 m in
length and

e the adoption of a new edition of Australian Standard AS 1428.1 (Design
for access and mobility — General requirements for access — New building
work).

Australian Standard AS 1428.1 Design for Access and Mobility (General
requirements for access - New building work) includes spatial dimensions relating
to the 90th percentile wheelchair dimensions in lieu of 80th percentile dimensions
in critical areas including accessible sanitary facilities, doorways and associated
circulation spaces and on accessways where there is a turn of more than 60°.

As noted, standards formulated under the DDA can be regarded as simply
codifying existing requirements not to discriminate. Thus, in a conceptual sense,
neither the standard nor the equivalent amendment to the BCA can be regarded
as creating new legal obligations beyond those currently imposed. In this sense,
it can be argued that no additional compliance costs can be attributed to the
Premises Standards. However, it is widely accepted that current compliance with
existing obligations under the DDA is at low levels, both due to uncertainty as to
the specific nature of compliance obligations and due to the complaints-based
nature of the enforcement arrangements under the DDA.

Thus, in practical terms, both the anticipated benefits and the expected costs
associated with the proposed Premises Standards are expected to be
substantial. While substantive estimates of these benefits and costs have been
developed, attention must be drawn to the quantified benefits in relation to
increased workforce participation and reduced living costs. Though these
estimates draw from the best available sources, there are considerable
uncertainties associated with them and they appear somewhat compromised by
overseas empirical evidence. To ensure transparency of the assumptions made
in this area, we have tested these figures for sensitivity at both optimistic and
pessimistic scenarios (refer chapter 10).

It should also be recognised that many of the benefits that will be associated with
the proposal are intangible in nature and are, therefore, not included among
these quantitative estimates (refer discussion of intangibles in chapter 7). Of
particular importance in this regard is the expected substantial reduction in the
extent of the social exclusion currently experienced by people with a disability
because of barriers they face in accessing premises and, more positively, the
substantially increased capacity for participation in society of people with a
disability. These benefits will be of significance both to people with a disability
and to the general population.



Moreover, it is also important to acknowledge the substantial policy linkages that
exist between the proposed Premises Standards and other actions being taken to
create accessible environments more generally. These include the formulation of
a number of other standards under the DDA, covering areas such as education
and public transport. They also include other policy initiatives aimed at
enhancing the employment participation of people with a disability and those
attempting to reduce the incidence of institutionalisation.

The quantifiable benefits associated with the adoption of the proposed Standards
are expected to equal approximately $1 billion per annum in a "steady state” (that
is, after the full implementation of the Standards). Annual costs are expected to
total approximately $620 million®.

In aggregate terms, the Present Value (PV) of the expected benefits over 30
years is estimated at $11.4 ($7.3°) billion under the 2008 proposal and $11.9
($7.6) billion under the proposed 2009 amendments, while the costs are
estimated to total $9.3 ($6.9) billion over the same period for the 2008 proposal
and $9.7 ($7.2) billion for the proposed 2009 amendments. Thus, the adoption of
the currently proposed Premises Standards is expected to result in a positive Net
Present Value (NPV) of almost $2.1 ($0.4) billion under the previous and $2.2
($0.4) billion under the current proposal over a 30 year time horizon®.

Although the package of measures demonstrates a net benefit, there are likely to
be substantial costs for some types of buildings, such as for upgrades of Class
1b buildings. Therefore, alternative options could deliver lower costs. However,
the uncertainty over the level of benefits does not permit assessment of which
package of measures would deliver the greatest net benefit.

The figures above have been revised in the Summary and reflect the analysis
included in Appendix D that discusses the proposed 2009 amendments. General
discussion through the main body of this report reflects the 2008 proposal but
has been notated where appropriate to direct the reader to Appendix D. The

% These quantifiable benefits reflect the 2008 proposal. Further details of benefits and costs of the
2009 amendments can be found in Appendix D to this RIS.

® The draft RIS employed a 4% real discount rate to determine the Net Present Value of future
costs and benefits. Therefore, to allow for a proper comparison and consistency between the
draft and final proposals, we have again used a rate of 4%. We note that the Victorian
Competition and Efficiency Commission recommend a rate of 3.5% (Guidance Note on
Discounting, VCEC Melbourne 2007). However, the Commonwealth Office of Best Practice
Regulation recommends a 7% real discount rate. For this reason, both figures are shown
throughout this RIS with the 7% rate shown in brackets.

* Although a positive NPV is anticipated following the inclusion of the 2009 amendments the NPV
expressed here has not been adjusted to reflect the changes. The decision to adopt this
approach is based on the assumption that expected additional costs are anticipated to be in
proportion to expected additional benefits, resulting in a similar BCR as that calculated in 2008.
Further details can be found in Appendix D to this RIS.



decision to adopt this approach is based on the overall outcome being virtually
unchanged, i.e. expected additional costs are anticipated to be in proportion to
expected additional benefits, resulting in a similar BCR as that calculated in
2008.

Table S1: Comparison of proposed Premises Standards at 4% and 7%
discount rate ($billion)

4% discount rate* 7% discount rate®
Eggresf)its (PV over 30 11.9 76
Costs (PV over 30 years) 9.7 7.2
Net Present Value 2.2 0.4
Benefit/cost ratio 1.23:1 1.05:1

* as used in the original draft RIS

These benefit and cost estimates are substantially different from those presented
in the draft Regulation Impact Statement (RIS) prepared in relation to the original
Premises Standards proposal. While the estimated annual benefits have
declined by a relatively small amount, the estimated annual costs have also
reduced notably in respect of the original Premises Standards proposal. This
reflects the fact that significant changes have been made to the initial proposal
with the objective of substantially improving its cost effectiveness.

Table S2, below, compares the benefits and costs of the 2004 draft Standards (a
public consultation draft of the Premises Standards) with the proposed Premises
Standards (Option 1). The previous Option 2, which related to the application of
the proposed Premises Standards only to new buildings, is no longer seen as a
feasible way forward, a result of further assessment of the proposal and
Government’s consideration of the Access All Areas report. The proposed 2009
amendments therefore have been developed with the understanding that the
Premises Standards, if adopted, will apply to all new buildings and specified
existing building upgrades in the same fashion as all BCA requirements.

For context, the analysis of Option 2 remains in the body of this RIS but has been
removed from the summary and annotated throughout the document to remind
readers of its current status.

® Although a positive net benefit is anticipated following the inclusion of the 2009 amendments the
figures contained within this column have not been adjusted to reflect the latest changes. More
details can be found in Appendix D.
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Comparison of the 2008 Premises Standards proposal with the 2004 draft
proposal, discussed in the 2004 draft RIS, indicates that the 2008 proposal is
substantially more cost effective. This is indicated by the fact that it has a benefit
cost ratio of 1.23:1 (1.05:1), compared with 0.49:1 for the original proposal.
Moreover, the PV of the benefits of the current proposal ($11.4 billion) ($7.3
billion at 7%) is reduced from the estimated benefits of the original proposal
($13.0 billion). As noted earlier, further to these anticipated outcomes it is
expected that there will be an increase in both costs and benefits as a result of
the proposed 2009 amendments. These increases are, however, expected to be
in proportion to the overall costs and benefits estimated in this RIS.

Table S2: Comparison of proposed Premises Standards and identified
feasible alternatives ($billion)

Option 1 (Proposed 2004 Draft proposal
standards)
Benefits (PV over 30 11.9
13.0
years) 7.6
Costs (PV over 30 years) 3; 26.3
2.2
Net Present Value 0.4 -13.3
. . 1.23:1 :
Benefit/cost ratio 1051 0.49:1

Note: Non italicised text assumes real discount rate of 4%, italicised text assumes a rate of 7%.

The proposed Premises Standards (Option 1) has also been subjected to
sensitivity testing in relation to a range of key parameters. These include the
adoption of more optimistic and more pessimistic benefit scenarios, the adoption
of more optimistic and more pessimistic assumptions with regard to the amount
of lost Net Lettable Area, and the adoption of a higher discount rate. The results
of the benefit/cost analysis showed themselves to be robust, in the sense that the
benefit cost ratio remained greater than 1:1 in the majority of the scenarios
tested.

Considering that Option 1 will provide positive net benefits and a greater rate of
improvement in the degree of accessibility of the built environment, and that the
2009 amendment can be expected to increase costs and benefits proportionally
(as discussed in Appendix D), it is recommended that the Premises Standards be
adopted as proposed.
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1 Introduction

The Building Code of Australia (BCA) is a comprehensive statement of the
technical requirements for the design and construction of buildings. It sets
standards for the performance of buildings in terms of health, safety, amenity and
sustainability. The BCA is referenced in all State and Territory building legislation
and applies to building work on new and existing buildings. The BCA also
contains specific provisions in relation to the use of buildings by people with a
disability, including requirements for access to and within buildings and provision
of appropriate sanitary facilities.

The issue of the accessibility of buildings for people with a disability is also
regulated by the Australian Government’s Disability Discrimination Act 1992
(DDA). The DDA provides that it is unlawful to discriminate against people with a
disability in a wide range of contexts, including in the provision of employment,
education, access to premises, the provision of transport, goods, services and
facilities, and the provision of accommodation. Section 23 of the DDA deals
specifically with access to premises. It provides that it is unlawful to discriminate
against a person with a disability in relation to provision of access to premises
other than where providing the required access would cause “unjustifiable
hardship” (UJH).

Section 23 is general in its scope, rather than detailed, specific and prescriptive
in its requirements®. There is a concern in industry that this leaves room for
considerable uncertainty as to the specific compliance obligations the DDA
imposes, which, in turn, may lead to inadequate levels of overall compliance with
the requirements of the DDA. Moreover, the existence of two regulatory
instruments in relation to access to premises clearly gives rise to the risk of
potential non-compliance with all obligations. For example, compliance with the
current provisions of the BCA is not necessarily sufficient to ensure compliance
with the DDA.

The proposed regulatory changes attempt to address both of these issues. The
main mechanism adopted is to ensure that detailed technical requirements for
compliance with the access to premises aspects of the DDA are formulated,
which will ensure compliance with the DDA, and that these are reflected in the
requirements of the BCA. The purpose of this Regulation Impact Statement
(RIS) is to assess the costs and benefits of the proposed Disability (Access to
Premises - Buildings) Standards - known hereafter as the 'Premises Standards' -
to be formulated under the DDA. The Premises Standards contains both detailed

® However, the Australian Human Rights Commission (formerly the Human Rights and Equal
Opportunity Commission) has issued Advisory Notes, which are intended to provide guidance in
relation to the possible requirements of particular sections of the DDA, rather than forming part of
the regulatory structure, per se.



technical requirements and the necessary framework provisions setting out their
status under the DDA and specifying their application in practice. The BCA will
be amended to adopt identical technical requirements.

This co-operative approach to reforming the existing legislative requirements
therefore aims to achieve improved transparency and predictability in relation to
legislative requirements for providing access to premises. It also aims to
substantially improve the current level of compliance with the general duty to
provide access to premises currently imposed under the DDA and to ensure that
compliance with building legislation will provide a high level of confidence that
DDA requirements are being met.

Given this context, it is arguable that the proposed changes, while substantially
amending the relevant parts of the BCA, do not create any new compliance
obligations that do not already exist under the DDA’s general duties provisions.
Indeed, it has been suggested by some stakeholders that, by codifying a
particular set of requirements and establishing that compliance with them will be
taken as compliance with both DDA and BCA obligations, the current exercise
could even reduce the “reach” of the currently provided general duties under the
DDA, rather than imposing new obligations. This would be so to the extent that
the technical provisions to be contained in the Premises Standards (and the
amended BCA) were less extensive than might be held by a court to be required
under Section 23 for provision of access to premises in proceedings brought
under the DDA.

In terms of this conceptual viewpoint, it follows that no additional compliance
costs beyond existing legal obligations under the DDA can reasonably be
attributed to the proposed Premises Standards. It is widely considered that
compliance with the DDA is at low levels, both due to uncertainty as to the
specific nature of compliance obligations and due to the complaints-based nature
of the enforcement arrangements under the DDA. Thus, in practical terms, both
the expected benefits and the expected costs associated with the proposed
Premises Standards are expected to be substantial.

A draft RIS in respect of the original Premises Standards proposal was released
for public consultation in February 2004. Substantial stakeholder comment was
received, and significant work has subsequently been undertaken to further refine
and develop the draft proposal. This is in addition to another major review and
consultation process undertaken by the House of Representatives Standing
Committee on Legal and Constitutional Affairs in late 2008 and, early 2009. The
latter process resulted in the release of the report Access all Areas’, in June
2009, and containing recommendations, the responses to which are analysed in

" Access All Areas (June 2009) — Report of the Inquiry into Draft Disability (Access to Premises —
Buildings) Standards by the House of Representatives Standing Committee on Legal and
Constitutional Affairs. Refer Appendix E for the recommendations of the report.



these latest amendments to this RIS. Further details of this committee review
process are located in Chapter 11, Consultation.

This final RIS explains in detail the changes that were made to the 2004 draft
Premises Standards in 2008 and Appendix D explains the changes and details
the impact assessment reflecting responses to the recommendations of the 2009
Access all Areas report. The recommendations can be found in Appendix E.

The analytical approach taken in this RIS is consistent with that adopted in the
2004 draft RIS. The RIS also allows for a detailed comparison to be made
between the 2004 draft Premises Standards proposal and the modified Premises
Standards proposal.



2  Objectives

The proposed Premises Standards would be formulated by the Attorney-General
under the authority of the DDA, as noted above. The objectives of the DDA are
to:

(@) eliminate, as far as possible, discrimination against persons on the
grounds of disability in the areas of:

(). work, accommodation, education, public transport,
access to premises, clubs and sport; and

(i). the provision of goods, facilities, services and land; and
(iii). existing laws; and

(iv). the administration of Australian laws and programs;
and

(b)  ensure, as far as practicable, that persons with a disability have the
same rights to equality before the law as the rest of the community;
and

(c) promote recognition and acceptance within the community of the
principle that persons with disabilities have the same fundamental
rights as the rest of the community®.

Within this general context, the specific objectives of the proposed Premises
Standards are:

(&) to ensure that reasonably achievable, equitable and cost-effective
access to buildings, and facilities and services within buildings, is
provided for people with disabilities; and

(b) to give certainty to building certifiers, building developers and building
managers that, if access to buildings is provided in accordance with
these Standards, the provision of access, to the extent covered by
these Standards, will not be unlawful under the Act.

Recognising the relationship between the DDA and the BCA, the following
additional objective can be identified:

o Enhancing the consistency and transparency of legislation by
aligning BCA requirements with the DDA.

® Disability Discrimination Act 1992, Section 3.



Given that the technical provisions of the Premises Standards and the BCA
would be identical, the identified objective of Section D of the BCA should also be
noted. This is to:

(@) provide people with safe, equitable and dignified access to -
(A) abuilding; and
(B) the services and facilities within a building; and

(b)  safeguard occupants from illness or injury while evacuating in an
emergency.



3  Background

The DDA was passed in 1992 and came into effect in March 1993. As noted, it
proscribes discrimination against persons with disabilities in the provision of
access to premises, although it is a defence to a complaint of discrimination if it is
established that providing such access would cause unjustifiable hardship in
practice. However, no more detailed legislative or regulatory guidance exists as
to the specific steps that must be taken to ensure compliance with these general
duties in relation to access to premises. Instead, the main source of guidance as
to the practical import of the DDA requirements has been a series of “Advisory
Notes” issued by the Australian Human Rights Commission (AHRC), formerly
known as the Human Rights and Equal Opportunity Commission. In the case of
access to premises, the Advisory Notes refer to the BCA, to proposed changes to
the BCA and to various relevant Australian Standards. However, as their name
suggests, they are intended to be advisory in nature, and have no formal legal
effect.

Concern as to the lack of certainty regarding practical compliance obligations
under the DDA led to amendments to Section 31 of the DDA, which came into
effect in April 2000, to allow the Australian Government’s Attorney-General to
formulate Disability Standards in relation to Access to Premises®. Contravention
of any Disability Standards formulated under the DDA is unlawful under Section
32 of the DDA. Section 34 of the DDA effectively provides that compliance with a
relevant Disability Standard is sufficient to satisfy the DDA duty not to
discriminate in relation to the subject area covered by the Standards.

This RIS assesses the draft Premises Standards, with further analysis of the
proposed 2009 amendments provided in Appendix D. The formulation of such a
Disability Standard would have the effect of specifying and codifying the duty to
avoid discrimination, imposed under the DDA, to the extent that it relates to
access to premises. This would make the regulatory requirements more
transparent in practice and thus improve certainty for stakeholders. It is thereby
expected to improve effective compliance with the DDA in relation to access to
premises. It should be noted that similar Disability Standards have been
developed or are under development in relation to other major areas of
application of the DDA, with the same underlying purpose.

As noted previously, it is proposed to amend the BCA to ensure that the BCA
technical provisions mirror those contained in the Premises Standards. This is
intended to ensure, as far as possible, that compliance with the BCA will also
satisfy DDA obligations. Although complaints with respect to access to premises
may still be lodged under the DDA, compliance with the Standards would be a

° See Disability Discrimination Act 1992, Section 31.



complete defence to any such complaint. In this respect, the Premises
Standards is also intended to provide greater confidence to builders, developers
and property owners that they will not face lawsuits that may entail additional
expenditure. The current proposals are the result of a request from the
Australian Government to the Australian Building Codes Board (ABCB) to
develop proposals to change the BCA to enable it to form the basis of the
proposed Premises Standards.

As a result of this request, the ABCB established its Building Access Policy
Committee (BAPC) to:

e assist industry, regulators and service providers to achieve equitable, cost
effective access to buildings, for people with disabilities;

e make recommendations to the ABCB of amendments to the BCA which
will ensure that it is consistent with the objectives of the DDA and is
sufficient to be adopted as part of a Premises Standards; and

e pursue this objective in consultation with industry, the community, the
Australian, State, Territory and Local governments.

As with all BCA requirements, enforcement occurs through State and Territory
legislation which references the BCA as the relevant technical standard. To
ensure a consistent approach to the implementation of the access requirements,
particularly in areas where expert interpretation and judgement is required, a
Protocol for Administering Building Access has also been developed. The
purpose of the Protocol is to describe a model that States and Territories can use
in establishing a process for determining access requirements at the level of
specific buildings. That is, it would guide the practical implementation of the
access related requirements of the BCA. The Protocol covers any access-related
matter where:

e An alternative solution’® is proposed to be adopted to meet the BCA
performance requirements;

e Modifications or exceptions are sought, with regard to building work on
existing buildings; or

e The Building Control Authority is vested with discretion to require the
upgrading of a building — for example where there is a change of use or
classification, upgrade orders, or where significant or extensive building
work is being carried out warranting the upgrading of access to areas
beyond that proposed for the new work.

The Protocol is the subject of a separate impact assessment process and will not
be discussed further in this RIS. For present purposes, it should simply be noted

' This is a means of compliance with the Performance Requirements of the BCA using a method
other than the prescriptive Deemed-to-Satisfy provisions contained in the BCA.
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that the principles of the model described in the Protocol have been agreed in
relation to these provisions to ensure their consistent and appropriate application.



4  Nature and extent of the problem

The proposed Premises Standards will address three key problems:

e the current potential for substantial inconsistencies between compliance
obligations under the BCA and the DDA,

e the current uncertainty and lack of transparency as to the specific
requirements of the DDA in particular cases; and

e the likely negative impact of these problems on practical compliance with
existing DDA obligations.

The need to ensure that access provisions are clearly specified, consistent and
widely understood is substantial. Access requirements apply in essence to all
building types other than private dwellings. Australian Bureau of Statistics (ABS)
and Victorian Building Commission (VBC) data show that the value of all new
non-residential building approved during 2002 was around $15 billion™* with a
further $8 billion in alterations and extensions (refer Appendix A for a discussion
regarding the use of the 2002 data). This provides a general indication of the
value of the economic activity that is potentially affected by the access
requirements. More specifically, the cost estimates contained in this RIS indicate
that the specific expenditures required to implement existing access
requirements are themselves often substantial. Thus, it is essential to ensure that
there is a clear understanding of legislative obligations so that these costs are not
unnecessarily increased.

From the viewpoint of disability groups, the potential costs due to a relatively low
level of compliance with DDA requirements are clearly at least equally
substantial. Large numbers of people are affected by access to premises issues:
e.g. 1997 estimates indicate that 10.5% of the population has a mobility disability,
while 2.9% use a mobility aid*®>. The access requirements also relate to other
groups of people with a disability such as those with hearing or vision disabilities.

Poor compliance is almost inevitably a result of poorly-specified legislative
requirements and requirements that rely on a mechanism based on individual
complaints in order to identify and address issues of non-compliance. In
addition, it can be noted that the intent of the DDA requirements is to address the
problems faced by groups that face significant barriers to equality in society.
Thus, non-compliance has important distributional consequences. Given the
above, the extent of the problem is clearly substantial and sufficient to justify a
significant regulatory response.

1 ABS Cat 8731.0 Building Approvals.

'2 RIS for the amendment of the Building Code of Australia (BCA 96) provisions for access and
facilities for people with a disability (ABCB, Canberra, 1998).



5 Description of the proposed regulations
5.1 Overview

This section provides a general description of the Premises Standards and, in
relation to the technical provisions themselves, highlights the main differences
between the proposed provisions and the existing BCA access requirements.
This is the basis for the analysis of incremental benefits and costs conducted in
the following sections. Given that the BCA is currently the only legislative source
of detailed technical requirements in relation to building accessibility, comparison
with the existing BCA requirements provides the best basis for assessing the
likely incremental costs and benefits of the proposed Standards.

In this context, it should be noted that the BCA is a performance-based document
which specifies regulatory obligations in a four part hierarchy of:

e Objectives;
e Functional Statements;
e Performance Requirements; and

e Building Solutions (Deemed-to-Satisfy (DTS) provisions and Alternative
Solutions).

The following identification of changes is essentially focused on the DTS
provisions, for two reasons. First, this enables the clearest understanding of the
likely practical impact of the changes. Second, experience suggests that the
DTS provisions are widely used in practice. Thus, they constitute the most
reliable means of interpreting the Performance Requirements set out in the BCA.
The identification of changes effectively compares the existing BCA requirements
with the proposed Premises Standards/revised BCA requirements.

This chapter also highlights the changes that have been made to the 2004 draft
Premises Standards proposal in response to stakeholder comments received
after the publication of the draft RIS and the further analysis and discussions that
have been undertaken since that time. Changes resulting from consideration of
the 2009 Access All Areas® recommendations, and their potential impacts, are
discussed in Appendix D. The recommendations are located in Appendix E.

'3 Access All Areas — Report of the Inquiry into Draft Disability (Access to Premises — Buildings)
Standards, prepared by the House of Representatives Standing Committee on Legal and
Constitutional Affairs and released in June 2009.
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5.2 Description of specific requirements
5.2.0 Upgrading existing buildings

Where triggered by a development application or building approval.

When a building owner makes a development or building application, this may
trigger responsibility for providing access under the Premises Standards for the
owner. However, such responsibility may not arise for the owner in respect of
applications made by tenants of the building.

In the case of a tenant, where the Premises Standards is triggered through a
development or building approval, the tenant is limited to providing access to
within the affected tenant’s leased portion of the building as per the requirements
of the Premises Standards. This would be required with or without a path of
travel from the front entrance of the building to the tenant's entrance, depending
on whether or not the front entrance of the building was subject to the
development, or building, application from the tenant. If the tenant has
responsibility for sanitary facilities, these too would be required to be upgraded
by the tenant.

The owner would be responsible for providing access if the owner instigates work
on the floor which is being upgraded. This would include providing a path of
travel from the site entrance to the new work, as well as upgrades to the building
core (i.e. lifts, and toilets on the floors being upgraded). Upgrading sanitary
facilities to be accessible would be an owner's responsibility during such
upgrades.

Where a floor has an existing accessible toilet compliant with 80" percentile
dimensions (i.e. AS1428.1 (2001)), further upgrade of that toilet to the 90™
percentile is not required. However, where otherwise required, an owner (or
tenant) would still need to provide one accessible toilet per floor and (where a
floor has more than one bank of toilets), an accessible toilet at not less than 50%
of those banks.

Change from the 2004 draft proposal**

The 2004 draft proposal required that the entire building be made accessible if it
underwent extensive building work. For example, a program where the new
building work, plus the work carried out over the previous 3 years, affected more
than 50% of the volume of the building is considered as one “extensive”
refurbishment.

* The 2004 draft proposal is that which was analysed in the draft RIS published in February
2004.
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An inaccessible existing building being extended was also required to be made
accessible, for example, where the extension is greater than the existing building
(thus exceeding 50% of the total volume of the completed building) and the
addition is being integrated into the existing building.

Where building work in an existing inaccessible building is considered significant
building work, but not extensive building work, the 2004 draft proposal required
that access be provided to the area of the new work and to any essential facilities
associated with the new work. For example, any toilets, communal laundries or
cafeteria that serves the area of the new work.

5.2.1 Inclusion of Class 1b buildings

Access requirements are to apply for the first time to Class 1b buildings. Class
1b buildings are smaller boarding houses, cabins, guest houses, hostels and the
like. Access will be required where 4 or more dwellings are provided on one
allotment for the purposes of short-term holiday accommodation. Access will
also be required to Class 1b buildings that provide 4 or more bedrooms for
commercial accommodation purposes such as bed and breakfast type
accommodation. As a result of the proposed 2009 amendments it is also
proposed to extend the access requirements to include all newly constructed and
purpose built Class 1b buildings, regardless of the number of bedrooms for
commercial accommodation. Further details of the proposed 2009 amendments
and the implications of the changes can be found in Appendix D.

Existing Class 1b buildings being upgraded that are below the threshold of four or
more rooms) are not covered by the Premises Standards and will remain subject
to the general complaints provisions of the DDA.

Change from the 2004 draft proposal

The threshold for the application of the requirements of the Standards was three
or more bedrooms/dwellings, with Class 1b buildings below this threshold not
subject to any requirement for accessibility but being protected from a successful
complaint under the DDA. See also Appendix D.

5.2.2 Class 2 buildings

Under the 2008 proposal access to and within Class 2 buildings and associated
facilities was not to be regulated by the Premises Standards. Class 2 buildings
were to continue to be covered by the general complaints provisions of the DDA.
This has since changed as a result of the proposed 2009 amendments and
certain aspects of new Class 2 buildings are now included. Further details can be
found in Appendix D.

Change from the 2004 draft proposal
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Access to certain common areas and features of Class 2 buildings and
associated facilities was included in the original proposal. The new proposal will
apply these provisions to only new Class 2 buildings only.

5.2.3 Class 3 buildings

The ratio of rooms to be made accessible for people with a disability will be
increased in Class 3 buildings. Class 3 buildings are residential buildings
including backpackers’ accommodation, hotels/motels, accommodation for the
aged etc.

The effects of the change would be slight in most cases, but different
“breakpoints” in the table which sets out the requirements mean that there will be
a moderate impact in some cases. For example, a 15 unit facility would require
two accessible units, rather than one at present, but a 40 unit facility would
continue to require two accessible units as is currently the case.

No change from the 2004 draft proposal

5.2.4 Class 5, 6, 7b, and 8 buildings

These classes include offices, shops, premises in which goods or services are
offered for sale (including dining facilities and the like) or in which goods are
stored. Access requirements are to be extended to include all levels within each
of these classes of buildings. The current accessibility requirements for these
classes of buildings are limited to the entrance level and to those levels to which
a lift or ramp is provided. As part of the proposed 2009 amendments a
concession for these classes of buildings based on a limit of 3 storeys (and
200m2 floor area for each storey except entrance storey) has now been limited to
not having to provide an accessible ramp or passenger lift. Further details can be
found in Appendix D.

Change from the 2004 draft proposal

An exemption has been included for storeys (not including the entrance storey) in
buildings of 3 storeys or less, which have a floor area for each storey excluding
the entrance storey of not more than 200m2. This concession exempts parts of
‘'small buildings' from the Access Code requirements. See also Appendix D.

5.2.5 Threshold ramps

No restrictions will be placed on the use and location of threshold ramps, beyond
those already contained in the current BCA and AS 1428.1 provisions for the
construction of threshold ramps. However, maximum height and gradient have
been reduced.

Change from the 2004 draft proposal
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The original proposal included two options for consideration during the public
consultation period. These options were:

Option 1. That threshold ramps not be permitted as a means to provide
access.

Option 2. That threshold ramps only be allowed at external entrances
with dimensions and gradients reduced from those currently
allowed.

5.2.6 Number of accessible entrances

Access is to be provided to 50% of entrances including the principal pedestrian
entrance, and where a building has a floor area greater than 500m? a pedestrian
entrance that is not accessible must not be located more than 50 metres from an
accessible entrance. By contrast, existing BCA requirements are limited to
providing access through the principal pedestrian entrance.

Change from the 2004 draft proposal

The original proposal required access to be provided to and within all entrances
other than those entrances serving areas not required to be accessible. In
buildings with small floor areas (i.e. <500m2) a concession for only 50% of
entrances to be accessible was included.

5.2.7 Passing and Turning spaces

Passing spaces must be provided at 20 metre intervals on parts of an accessway
where there is no direct line of sight. Turning spaces must be provided within 2m
of the end of accessways where it is not possible to continue travelling along the
accessway, and at maximum 20 metre intervals along the accessway. Passing
and turning spaces must comply with AS 1428.1 and a passing space may serve
as a turning space. The BCA currently does not include any provisions with
respect to passing and turning spaces.

Change from the 2004 draft proposal

The original proposal included two options for consideration during the public
consultation period. These options were:

Option 1.  That a passing and turning space be provided every 9 metres.
Option 2.  That a passing and turning space be provided every 20 metres.

The option of 20 metre intervals has been adopted, but in respect of passing
spaces, only where a direct line of sight is not available.
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5.2.8 Exemptions

Clause D3.4, specifying exemptions, has the effect (vis-a-vis the current Clause
D3.4. “concessions”) of specifying in detail, those areas to which provision of
access would be “inappropriate because of the particular purpose for which the
area is used”. It also effectively deletes the existing concession that only 30% of
a restaurant, bar etc. is required to be accessible.

Change from the 2004 draft proposal
Refer earlier discussion regarding exemptions for access to small buildings.

5.2.9 Car parking

The number of accessible car parking spaces to be provided in clinics and day
surgeries will be doubled from current requirements.

No Change from the 2004 draft proposal

5.2.10 Hearing Augmentation

The requirements for hearing augmentation have been extended to cover more
areas within buildings and the provisions are more prescriptive in terms of which
forms of hearing augmentation may be used. Receivers, sufficient to cater for
4% of the total number of occupants are required.

Change from the 2004 draft proposal

Under the original proposal, receivers were required for approximately 2% of the
total number of occupants. The increase to 4% aligns more closely with
international Standards.

5.2.11 Wheelchair seating spaces in auditoria

The number of accessible wheelchair spaces to be provided is to be increased.
Minimum requirements for the grouping of wheelchairs are also to be provided.
Current BCA provisions do not require grouped seating to be provided or
wheelchair access to a range of locations within an auditorium.

No Change from the 2004 draft proposal

5.2.12 Ramps

A height limitation (3.5 metres) will be introduced on the use of ramps for access
to and into buildings. The minimum landing length of ramps will be 1200mm
unless a change in direction is required.

Change from the 2004 draft proposal
15



The original proposal would have increased all landing lengths to 1500mm.

5.2.13 Glazing

Specific safety requirements for glazing installed on an access way are to be
implemented for the first time.

No Change from the 2004 draft proposal

5.2.14 Lifts

Substantial additional prescription on the uses (and limits to use of) different
lifting devices has been included. In particular, specifications on swimming pool
lifts were added, since certain swimming pools are to be required to be
accessible for the first time.

Lift floor plates accommodating the 80™ percentile (current BCA) wheelchair size
will be permitted in buildings with lifts that travel no more than 12m. Lifts
travelling more than 12m are required to accommodate the 90™ percentile
wheelchair size. Constant pressure devices and key locks will be permitted.

Existing lifts in existing buildings which accommodate the 80" percentile
wheelchair size will not be required to upgrade to lifts which accommodate the
90th percentile wheelchair size.

Lift access is not required to the upper level of a car park building if there are no
accessible car spaces on that level.

Change from the 2004 draft proposal

Under the 2004 draft proposal, all lifts were required to comply with the 90th
percentile dimensions and constant pressure devices to operate lifts were not
permitted.

5.2.15 Sanitary facilities

Sanitary facilities for people with ambulant disabilities for each sex are proposed
to be required at each bank of toilets where two or more toilets are provided. The
current requirements for these toilets apply only to Class 10a buildings and the
required ratios are less stringent.

In Class 3, 5, 6, 7, 8 and 9 buildings, it is proposed that all sanitary facilities for
people with a disability be required to be unisex and that they be provided on
every storey that contains sanitary compartments, and at not less than 50% of
the banks of toilets where more than 1 bank is provided on a storey. The
proposed requirement will effectively increase the number of accessible sanitary
facilities that need to be provided.

Change from the 2004 draft proposal
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Accessible facilities will now not be required in common areas of existing Class 2
buildings being upgraded or renovated as the Premises Standards will not apply
to these Class 2 buildings.

For Class 5, 6, 7, 8, and 9 buildings, the 2004 draft proposal required unisex
accessible sanitary facilities at every bank of toilets, rather than only at 50% of
those banks.

5.2.16 Swimming pools

Access requirements for entry into swimming pools for people with a disability will
be introduced for the first time and will apply to swimming pools with a perimeter
greater than 40m and that are associated with a building required to be
accessible. Various options for pool entry are described"®, depending on the size
of the swimming pool.

Change from the 2004 draft proposal

The 2004 draft proposal would have required access to be provided to all
swimming pools associated with a building required to be accessible regardless
of the size of the pool.

5.2.17 Accessible links between buildings

The requirement for provision of accessible links between buildings is extended
to include buildings on different allotments that are linked for the purposes of
associating those buildings.

No Change from the 2004 draft proposal

5.2.18 AS 1428.1 Design for access and mobility — General
requirements for access — New building work

A new edition of this Australian Standard is to be adopted, incorporating the
following key changes from current requirements:

 the 90™ percentile spatial dimensions will be adopted in relation to specific
locations, including new unisex accessible sanitary facilities, new lifts
travelling more than 12 metres, doorways and associated circulation
spaces and on accessways at locations where there is a turn of more than
60 degrees. Other dimensions will remain at the current 80" percentile;

e the configuration of passing and turning spaces will be detailed to
complement the requirements of the Premises Standards;

!> Note that pools associated with a sole occupancy unit are not required to be accessible.
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e visual indicators will be required on glazing along an accessway; and

e step and threshold ramp configurations will be revised to make them safer
for people who use wheelchairs.

Change from the 2004 draft proposal
The 2004 draft proposal applied the 90th percentile dimensions in all contexts.

5.2.19 AS 1428.4 Design for access and mobility — Tactile ground
surface indicators for the orientation of people with visual impairment

A new edition of this Australian Standard is to be adopted. There are no
significant changes proposed to this Standard but the location of information has
been rearranged to enable only those sections to be referenced which are
applicable to the design and construction of buildings.

No Change from the 2004 draft proposal

5.2.20 AS 2890.1 Parking facilities — Off-street car parking

A new edition of this Australian Standard is to be adopted, incorporating new
configurations for car parks.

No Change from the 2004 draft proposal

5.3 Decision criteria for specific elements of the Premises
Standards

The above discussion of the specific provisions of the proposed Standards
indicates that there are several areas in which partial or total exemptions from
general requirements have been adopted. These exemptions have, indeed,
become more numerous in the course of moving from the original proposal to the
currently proposed Standards. In addition, a range of judgements have had to be
made as to the appropriate degree of access to be provided. For example, the
original proposal that all building entrances be accessible was modified such that
it is currently proposed that only 50% of building entrances will be required to be
made accessible.

Decision-making has been informed by the following factors:

o feedback received through the public comment process;
o feedback through further consultation, as discussed in Chapter 11;
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e thresholds of acceptable cost effectiveness (e.g. for small versus large
buildings); and

e practical implications for building ownership and use (e.g. for security, lift
installation, threshold points).

In general, decisions made have sought to identify the most appropriate balance
of costs and benefits in relation to individual provisions. Clearly, however, such
judgements must be made qualitatively in most cases and there will necessarily
always be room for disagreement on particular issues.

Building upgrade “trigger”

The 2004 draft proposal included a requirement that, where more than 50% of
the floor area or volume of a building was upgraded within a three-year period,
the requirements of the Premises Standards would need to be adopted in respect
of the whole building. The modified Premises Standards proposal no longer
includes this requirement. As a result, the costs applying to the proposed
Standards in respect of major building upgrade works has been reduced when
compared with the 2004 draft proposal.
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6 Identification of feasible alternatives

The objectives of the proposed Premises Standards, as outlined earlier, are to
provide access to buildings for people with a disability in a reasonably
achievable, equitable and cost-effective way and to provide certainty to building
developers and managers that compliance with building regulations will achieve
compliance with the DDA. The identification of feasible alternative means of
achieving the objectives, other than the proposed Premises Standards, can be
conducted at the following levels:

e The possible alternatives in terms of specific technical requirements for
inclusion in the Premises Standards. There are a potentially infinite
number of possible combinations of specific provisions. It is evidently not
feasible to assess and compare the benefits and costs of each such
combination individually. Thus, consideration of alternatives at this level
must be based on review of the policy approach adopted in order to clarify
the basis on which the specific proposals contained in the proposed
Premises Standards were arrived at, in preference to alternative
combinations of provisions. The approach taken is to demonstrate the
comparative policy approach taken to developing the Standards, and to
highlight the areas of most substantial benefits and costs.

e Consideration of specific alternative formulations of the Standards. Two
feasible alternatives identified during the course of policy development in
connection with the proposed Premises Standards are to adopt the
Standards without moving to the new variant of AS 1428.1 — thus avoiding
the costs and benefits of moving to larger spatial dimensions — and
adoption of the Premises Standards without harmonisation with the BCA.

 Consideration of the application of the Standards solely to new buildings™®.

e Consideration of the broader range of policy measures that might achieve
the underlying goal of improving the position in society of people with
disabilities.

Here, the key alternatives considered are market-based. It should be noted,
however, that such an approach is largely rendered infeasible by the current
context of the existence of the DDA and its general access to premises provision
and the need to harmonise the DDA with the building law as far as possible.
However, it is considered necessary to include discussion of market-based
approaches in order to allow a broader appreciation of the general policy context
within which the DDA and the proposed Premises Standards operate.

The following sections of the RIS analyse the proposed Premises Standards and
the range of alternatives identified at each of the levels noted above. The

'® This option has since been rejected as a result of consideration of the recommendations in the
Access All Areas report.
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analysis considers the ability of each option to achieve the identified objectives.
Sections 7 and 8 analyse the benefits and the costs successively of the proposed
Premises Standards. Section 9 analyses the benefits and costs of the above
range of alternatives. Section 10 compares the benefits and costs of each
alternative and discusses the reasons for preferring the proposed Premises
Standards to the identified alternatives. Appendix D assesses the proposed 2009
amendments.
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7  Expected benefits

The analysis of the expected benefits of the proposed Premises Standards
contained in this RIS is, to a substantial degree, qualitative. This is an inevitable
result of the specific nature of the matters included in the Premises Standards
and the substantial difficulties involved in estimating the value placed by various
people with a disability on the gains they are expected to receive, in a range of
different contexts. Review of other available RIS type documents®’ in relation to
access to premises confirms that very little substantial progress has been made
in developing quantified estimates of the benefits associated with improved
access to premises.

Further, attention should be drawn to the quantified benefits in relation to
increased workforce participation and reduced living costs. Though these
estimates draw from the best available sources, there are considerable
uncertainties associated with them and they appear somewhat compromised by
overseas empirical evidence. To ensure transparency of the assumptions made
in this area, we have tested these figures for sensitivity at both optimistic and
pessimistic scenarios (refer chapter 10).

However, problems with the quantification of benefits do not suggest that those
benefits are small or unimportant. Quantitative material on the costs of disability
— and, by implication, the benefits available by reducing those costs and
disadvantages — is therefore included in the second part of this benefits section.
The purpose of this material is to provide an indication of the potential benefits in
this area and thereby provide the reader with a basis for “scaling” the benefits
likely to be obtained from the Premises Standards.

7.1 General — conceptual issues

Codification vs existing DDA duties

As with the cost section below, a conceptual issue arises in relation to the
benefits given the current legislative context. This is that the proposed changes,
while substantially amending the relevant parts of the BCA, arguably do not
create any new compliance obligations from those that already exist under the
DDA'’s general duties provisions. Indeed, it has been argued that by codifying a

7 See, for example, RIS for the amendment of the Building Code of Australia (BCA 96) provisions
for access and facilities for people with a disability (ABCB, Canberra, 1998) and Access to
Goods, Services and Facilities: Regulatory Impact Statement — the Government's assessment of
the costs and benefits of introducing the later rights in Part Ill of the Disability Discrimination Act
1995 (Department for Education and Employment, London. Also The Building Regulations 2000:
Proposals for Amending Part M Access to and use of buildings — Regulatory Impact Statement.
(Office of the Deputy Prime Minister, London, 2002).
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particular set of requirements and establishing that compliance with them will be
taken as compliance with both DDA and BCA obligations, the current exercise
could even reduce the “reach” of the currently provided general duties under the
DDA, rather than imposing new obligations.

This would be so to the extent that the technical provisions to be contained in the
Premises Standards (and the amended BCA) were less extensive than might be
found to exist as a result of the existing general duties by the Australian court
system in proceedings under the DDA.

However, while this is a theoretical possibility, it must be weighed against the
practical impact of the proposed codification on effective compliance rates. While
it is clearly not possible to collect objective data, anecdotal evidence indicates
that, in practice, the degree of compliance with the general duties of the DDA in
relation to premises is low. While the AHRC has published Advisory Notes on
Access to Premises, they do not have any legal status. Thus, they are not written
in terms that establish specific requirements and, for the most part, lack even
specific recommendations at the level of different building uses. Moreover, the
extent of complaints activity in this area has been low (see below), indicating that
there may have been limited direct incentives, to date, for building owners and
designers to ensure they are in compliance.

Given these factors, it can be predicted that the establishment of a detailed
codification of the DDA’s general duty of non-discrimination in the premises
context will have an important impact in improving compliance. To the extent that
this is so, there are likely to be important effective benefits for people with a
disability, vis-a-vis the present situation.

7.2 Transaction cost reductions

Following from the above, a fundamental benefit likely to arise from codification
of the DDA duties as they relate to premises is a reduction in the transaction
costs associated with ensuring and enforcing compliance. Two major
considerations must be weighed in this regard:

First, the establishment of the practical extent of the DDA duties currently relies
largely on the complaints mechanisms that are established under the DDA. That
is, an individual must bring a complaint that a case of discrimination has
occurred. Alternatively, a ‘“representative” complaint may be made by an
organisation or individual on behalf of a “class” of persons with particular
disabilities. This is an inherently slow and costly way of determining the nature
and extent of the general duties established in the DDA as they apply to
premises and, indeed, to particular types of premises.
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In fact, there have been relatively few such complaints that have passed through
the processes set out under the DDA to date, despite the fact that the DDA has
now been in operation for more than a decade. Data from the AHRC indicates
that an average of 45 complaints per annum have been received in relation to
access to premises issues in each of the last four years, with no obvious trend
toward increased use of the complaints mechanism being visible over this time.
Thus, this mechanism has apparently had little impact in terms of defining and
establishing the effective requirements under the DDA.

Secondly, advice from a number of sources suggests that the fact that a
Premises Standards is under development may itself have had an impact in
reducing the incidents of complaints regarding access to premises. That is, some
potential complainants may have delayed taking action due to the expectation
that detailed requirements on access will be legislated in the near future. This
suggests that complaints activity would be somewhat higher if the development
of the Premises Standards was not proceeding. The extent to which this would
be the case is necessarily difficult to assess. However, it should be noted that the
continuation of the existing complaints-based system would probably